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PARTIAL PROBATE

To every atorney who hasprobated aWill, the words* probate is complete” have alovely sound.
Limitations which may have been imposed by a grant of Preliminary Letters, no longer need to be
considered. The full panoply of the executor’s powers is now avalable. The adminigration of the
decedent’ sestate can commencein earnest; debts may have been paid or disputed and taxes determined,
but now assets may be distributed in accordance with the Last Will and Testament.

On occasion, however, what appears at firg blush to be an anomaly, prevails. partia probate.
Upon reflection, the concept of partiad probate is less unfamiliar than one might think. We have dl seen
those cases where decedent’ s Will was admitted to probate, while a Codicil for whatever reason, was
denied probate. Logicdly, the Codicil is then regarded as a separate instrument. In fact, however, the
Codicil and Will are an integrated instrument, part of awhole. EPTL §1-2.19 (b) provides that, “unless
the context otherwise requires, the term “Will’ includes a Codicil.”

Nevertheless, in many ingances, the provisons of a Codicil may be easly severed from those of
aWill, an important condition for a grant of partia probate. Furthermore, other severable portions of a
Will may be probated while disputed portions are denied probate, as our brief discussion will illustrate.

THE PARAMETERS

Where partia probateisgranted, a part of the Will is admitted to probate while another part, the



vdidity of which is questioned, or which may then or later be deemed invdid, is denied probate upon
certain grounds.

Theprovisonto be denied probate must be chalenged onthe customary, substantive grounds, such
as fraud, mistake, undue influence or lack of due execution, dthough this finding need not be made
contemporaneoudy. Grounds may not condst of a clam that the offending provison is scanddous,
atrocious or libelous, asin such case the Surrogate will not deny probate to the disputed portion.*

Limited Letters are issued to the executor to implement those provisions of the Will admitted to
probate.? Thevalid portion admitted to probate must be clearly severablefromtheremaining prevision(s).

It is an uncommon remedy which is granted only upon the consent of dl parties and only where
objections are limited to a specific disposition. Distributionof the remainder of the estate must be certain.*

Theterm*partia probate” should not confuse. Where aWill is genuine, the testator was of sound
mind and not under restraint and the Will was executed in accordance withthe requirements of the Statute,
the Will must be admitted to probate even if one or more of its provisions may beinvalid.®

THE PROCEDURAL POSTURE

The probate petition should be seen asan initid pleading, with built-in dlegations that the Will is
duly executed inaccordancewithstatutory requirements; that the decedent had testamentary capacity; was
not under restraint, and so on. These, unspoken, alegations customarily are not denied, but if chalenged,
they may be disputed as affirmative defensesin the form of objections®

SCPA 81410 provides that any person whose interest in property or in the estate of a testator
would be adversdly affected by the admission of the Will to probate may file objections to the probate of

the Will or of any portion thereof. The Statute has been construed to read that objections may be filed by



any personwhoseinterests may be adversdly affected by the admissonto probate of the Will or to probate
of any portion of the Will addressed by the objections.”
If the probate petitionis thus properly viewed asthe initid pleading, thereis no reasonwhy the issue

of partid probate may not beraised prior to determination of the objections. InWill of Edythe Atlas, 101

Misc. 2d 677, (Surr. Ct., Nassau Cty., 1979) supra, dl parties agreed that partid probate was
aopropriate, permitting the funding of atrust for the benefit of decedent’ s mother, where objections dedlt
primarily with alegations of undue influence concerning the residuary clause in decedent's Will. The
Surrogate issued limited |etters to the fiduciary pursuant to the petition for partid probate.

A request for adecree of partia probate prior to the filing of objections will be denied, however,
where provisons of the propounded Will and itselevenCodicils are so intertwined asto make it impossble
to properly sever those portions amenable to probate from those which must be denied probate.®

The Court in Matter of Okin, 100 Misc. 2d 1020 (Surr. Ct., Westchester Cty., 1979) denied
partiad probate, however, where objections were filed to the probate of the decedent’ s Codicil, and not
the Will, although it gppeared that the undisputed portions in the Will could have been carried out. The
case indicates that the proponentsfaled to present the Court with precedent, never agood idea when one
venturesinto rarely traversed territory.

Smilaly, at this stage of the proceeding, partial probate will be denied where al the partiesdo not

consent. In Matter of Helen Geraci, NYLJ 2/22/2000 p. 28, cal. 5, (Surr. Ct., Kings Cty.) supra, where

provisons of a Codicil were at issue, no one gpparently objected to admission of the Will to probate.
Nevertheless, the preliminary executrix objected to partid probate onthe groundsthat an early distribution

of funds bequeathed in paragraph “sixth” of the Will would be inopportune due to uncertain tax ligbilities



of the estate. Her failure to consent resulted in adenid of partia probate.
There appears to be some reluctance to grant partia probate prior to the tria of objections. We

can see this, as wdl, in Matter of Emil Kortchmar, NYLJ 7/2/93, p. 27, cal. 6, (Surr. Ct., Westchester

Cty.) where partia probate was not granted after a motion for summary judgment was denied in part.

After the decree granting partid probate is in place, the objections to the remaining portion may
betried, or, asis s0 often the case in contested probate, the matter is settled and a supplemental decree
will be issued.®

THE MERITS

A part of the Will may be denied probate uponany ground whichis objectionable, except, it would
seem, testamentary capacity, whichmust require the denid of probate of the entireinstrument. A Surrogate
may refuse to probate part of the Will on the grounds of mistake;° inadvertence, where a sheet not
intended to be fastened with the Will was erroneoudy included and stapled to the Will by the attorney-
draftsman; ! destruction, wherethe Surrogate was satisfied that the decedent never intended to destroy her
will, because the Will was found together with other partidly decomposed documents in a box in
decedent’ s attic;'? undue execution, where testatrix’ attorney filled in certain blanks in the testimonium
clause after the testatrix had affixed her mark which served as her signature.®®

Theissue of fraud and undue influence presents aninteresting question.**  Doesthisunsavory force
affect the entire act of tetation such that the testator is left unable to exert his own will?

Inathoughtful discussonin In re McCeffrey’ s Will, 173 NY S 392 (Surr. Ct., Kings Cty., 1918),

the Court hdd that Snceit may refuse probate of any separate portion of aWill for any cause, thereisno
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reason not to apply the same procedure where it can be shown that a certain, severable, portion was
procured by fraud and undue influence, while the testator intdligently approved and adopted other portions
of the Will.*°

Matter of Lawson, 75 AD2d 20 (4™ Dept. 1980) points up the importance of counsd’s role in

presenting the issue to the Court at the appropriatetime. There, after ajury trid of objectionsonthebasis
of, inter dia, fraud and undue influence, the probate petitionwas dismissed on the groundsthat the attorney-
draftsmanhad procured a $20,000.00 bequest to him by fraud and undue influence. On apped, counsel
for the other beneficiaries argued that the portion of the Will procured by fraud should have been denied
probate and the remaining part of the Will admitted. The Court found that the Surrogate, had he beenthe
trier of fact himsdf, rather than the jury, could, in his discretion and depending upon his andyss of the
proofs, have admitted the Will to probate without the bequest to the attorney-draftsman. “We have here
ajury trid in which no intimation was made by the Court or counsd that the finding of undue influence
would have any result other than invaidation of the Will inits entirety... the Sngle unambiguous question
submitted to the jury was whether the execution of the paper by Ndlie E. Lawsonwas caused or procured
by undue influence of George A. Sheffer.” (75AD 20 a 29) The matter was remitted to the Surrogate’' s
Court for consderationof whether the undue influence of the attorney-draftaman should have invaidated
only the bequest to him or the entire Will.

The Court in Matter of Emil Korchmar, NYLJ 7/2/93, p. 27, cal. 6 (Surr. Ct., Westchester Cty.)

supra, dting, Matter of Lawson, 75 AD2d 20 (4" Dept. 1980) supra, decided that the decision of
whether fraud and undue influence vitiate the entire Will or just a portion could be more appropriately

decided after evidence has been presented. Proponents motion for partial probate was denied.’®



While there is no question that partia probate may be granted to portions of a Will deemed
unaffected by fraud and undue influence, it would seem that Courts may be more amenable to do so after
objections are tried and evidence is presented. There gppearsto be no basisin fact for this reluctance.
Once amotionfor summary judgment dismissing objections isgranted in part, leaving the issue of fraud and
undue influence as to some part of the Will open, partid probate should be available asto the unaffected
portion of the Will.

CONCLUSION

Partid probate while uncommon, is a vidble option under appropriate circumstances. The
proponent who has legitimate and wel founded concerns about the legitimacy of some part of the
instrument propounded, may petition for admission of the untainted portion.” The objectant who wishes
to zero in on the point in controversy need not file objections based onevery conceivable ground, risking
aloss of the integrity of his case.

Since the procedure is somewhat unusua, counsd’ s well reasoned argument, supported by case

law and made a the appropriate time, will be most helpful.
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